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Q. How did Brady McCarthy’s case come to you, and
what were your first impressions of her?
A. I got a call from an attorney in Boston who I
was working with in another case [who said],
“Can you talk to her?” This was a couple days
after she was questioned by the police. My first
impression of meeting with her was that this in
no way sounds like anyone who did anything
wrong, period.
Q. How did you educate yourself about the science
involved in shaken baby cases?
A. What I started to do was just Google it. It seemed
like it was sort of a shaky science. I started
reading about people who were convicted,
and the cases all seemed to be very similar to
the situation that Aisling was going through.
Eventually, I took myself to an open conference
[on head trauma] in Plano, Texas, of all places. It
was kind of over my head medically, but I did the
very best I could to understand it. After that, I
felt like I had a good enough handle on what was
going on and what the facts seemed to be.
Q. You had to overcome some discovery hurdles
initially in the case. Can you talk about what came
after you cleared those?
A. What we were doing was working with nine
experts from across the country who were
volunteers. You hear a lot in the news that
defense experts want to be paid money. The
prosecution’s experts were getting paid a lot of
money. Our experts were not paid a dime. They
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he year 2015 may mark the point at
which the wheels of justice finally
caught up with shaken baby syndrome.
For two-and-a-half years, Melinda
L. Thompson battled the Middlesex
County District Attorney’s Office, her former
employer of eight years before joining Boston’s
Todd & Weld, to clear Irish nanny Aisling Brady
McCarthy in the death of 1-year-old Rehma Sabir of
Cambridge. Success finally came last Aug. 31, when
after a five-month-long review the state Medical
Examiner’s Office changed the cause of death
from shaken baby syndrome to “undetermined.”
Middlesex DA Marian T. Ryan would drop the
charges against Brady McCarthy later the same day.
On Dec. 7, the Supreme Judicial Court heard
oral arguments in cases in which two defendants,
Oswelt Millien and Derick Epps, are challenging
their convictions for assault and battery on a child
causing substantial bodily injury, based in part on
advancing scientific understanding on shaken baby
syndrome. The decisions should define the degree to
which such convictions need to be reexamined.
But if the next unjustly accused parent or
caretaker avoids spending two years in prison while
medical records are scrutinized and the science
sorted out, he or she will have Thompson, among
others, to thank.
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After this case happened, I got a lot of calls from police, from
“prosecutors
across the state. I’d get the question: ‘What went
wrong?’ Meaning, ‘how can we learn from this?’
”
said to me, “If we think that this is some sort
of an abuse case, we’re out.” Across the board,
people — doctors, doctors’ friends, doctors’
colleagues — [said], “Not even close to being an
abuse case.”
Then we made the tactical decision — which is
unusual but completely fine because the medical
examiner is supposed to be independent —
we sent [their reports] under our discovery
obligations to the commonwealth on the date that
they were due, and then we sent them directly to
the medical examiner. The reason we did that is
because, quite frankly, we thought to ourselves
there are probably things that [the ME] wasn’t
made privy to when she did her examination.
Q. You’ve had some unkind words for Dr. Alice
Newton, the head of the child protection unit at
Boston Children’s Hospital, who initially diagnosed
Sabir as having suffered violent head trauma.
“Maniac” was one of the words you used in a
Boston Globe piece.
A. First of all, I didn’t say that, so if Lawyers Weekly
can clear that up, that would be great. I did not
use the word “maniac.” What I did say, and what
I do believe, is that Alice Newton has become
a prosecutor. [The Middlesex DA] called her
very early on in this investigation. She testified
in open court when I cross-examined her that
she made the determination within 24 hours
that this was a case of shaken baby syndrome.
My client was interviewed, and there were no
other suspects because she was the last person
with [Sabir]. I find that she didn’t do the medical

investigation that is required in these cases, and
that’s dangerous.
Q. Where would you like to see things go from here?
A. After this case happened, I got a lot of calls from
police, from prosecutors across the state. I’d get
the question: “What went wrong?” Meaning,
“how can we learn from this?” The hope is that
the prosecutors are saying, “It’s very, very strange
that someone is calling this a case of X — in this
case, shaken baby syndrome or abusive head
trauma — before they know the child’s medical
history.” [The hope is that they ask:] “Do we feel
comfortable arresting someone?”
I analogize it: If I’m walking around and telling
you I have a headache for the last two weeks, and
then you and I are in a room and I drop dead, no
one’s going to accuse you. But these are children
who are in the doctor’s office quite a bit and then
they start seizing and they pass away. The doctor
will say right away, “Arrest that man,” even if you
are a loving father who brought your child to the
hospital. And lives are getting ruined.
Q. Do you still keep in touch with Brady McCarthy?
How is she doing?
A. She’s getting back on her feet. She’s got a huge
amount of support in Ireland, and her husband
and her mom, and she’s one of nine siblings.
She’s just such a wonderful person. She was a
nanny for 13 years before this, loved kids, still
loves kids, and is trying to figure out what she
does now.
— Kris Olson

toddweld.com
Reprinted with permission from The Dolan Co., 10 Milk Street, Boston, MA 02108. (800) 444-5297 © 2016 #02146vw

