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Lawyer can’t be sued over
alleged misrepresentation
Accused of making false
statements at mediation
The confidentiality provision in a mediation
agreement blocked a plaintiff from alleging that
false statements made by the defendants’ lawyer
outside the presence of the mediator fraudulently induced the plaintiff into agreeing to a settlement, a Superior Court judge has determined.
The plaintiff, a contractor that had sued a
chain of pizza shops to collect unpaid bills,
claimed that in agreeing to a settlement, it relied
on representations by the defendants’ lawyer on
how certain funds would be disbursed. But the
pizza chain apparently diverted the funds to pay
its lawyer and file for bankruptcy, so the contractor sued the lawyer, his law firm and the
chain for fraudulent inducement and Chapter
93A violations.
In moving to dismiss the claims, the defendants argued that the attorney’s statements were
considered privileged under the confidentiality
provision, which covered “all communications
between and among the parties and their counsel” that were part of the mediation, and thus
should be struck.
Judge Christine M. Roach agreed.
“These are sophisticated business parties who
were represented by counsel, making an agreement which on its face is unambiguous,” Roach
said.
“They were free to bargain for more confidentiality than the statute provides, and it is not for
the court now to strike a different bargain for
them. The Mediation Agreement precludes the
use of the alleged … statement for any purpose;
reference to or reliance upon that statement for
purposes of [the contractor’s] claims must therefore be stricken from the … complaint,” she
wrote.
The 14-page decision is ZVI Construction
Company, LLC v. Levy, et al., Lawyers Weekly
No. 12-045-13. The full text of the ruling can be
ordered at masslawyersweekly.com.
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The cash-strapped chain was to make the payment with the $250,000 in settlement funds
from unrelated litigation with former Upper
Crust principal Jordan Tobins.
But before signing the settlement agreement,
ZVI balked at the mechanics of the payment.
The plaintiff wanted to receive the $250,000 directly from Tobins instead of it first going to the
Upper Crust.
Levy apparently insisted that the Tobins settlement proceeds be paid to the Upper Crust
first and then delivered to ZVI. The plaintiff
claimed that in order to induce ZVI to agree, Levy expressly represented that he
CASE:
himself would pay the
funds to ZVI, which the
plaintiff apparently believed
COURT:
he and his firm would be
ISSUE:
holding in escrow. Those
representations purportedly
occurred outside the mediator’s presence.
According to the plaintiff,
it relied on these alleged
DECISION:
representations when it
signed the settlement agreement that day.
The plaintiff never received the $250,000. Instead, according to the
plaintiff, the Tobins settlement proceeds were used to pay the Upper
Crust principals, to pay attorneys’ fees to Levy
and his firm, and to hire counsel to file for bankruptcy.
Additionally, the plaintiff claimed, Levy and
his firm assisted in diverting the funds through
their handling of the money and through their
communications with plaintiff ’s counsel in the
weeks following the mediation.
According to ZVI, those actions stalled it
from enforcing the settlement agreement before
the Upper Crust filed for bankruptcy.
The plaintiff subsequently sued the Upper
Crust’s principals in Superior Court, alleging
fraud and misrepresentation and unfair busi-

fraud was continuing or contemplated, by either
Levy or his client.”
Instead, Roach said, the pleadings merely allege that all parties knew of Upper Crust’s precarious financial situation and that its principals
were juggling multiple creditors and claims.
“It is not fraud to do so, nor is it necessarily
fraud to state that one ‘would pay’ the creditor
with whom one is currently dealing,” she said.
Roach also found unconvincing the plaintiff ’s argument that the mediation agreement
should not be considered by the court at all, and
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read more broadly than the
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The plaintiff, a sophisticated business entity
Privileged information
that was represented by counsel, was free to
Roach rejected the plaintiff ’s argument that bargain for more or less confidentiality than
the alleged statement was subject to the what was provided by statute, and it was not the
crime/fraud exception and thus should not be court’s job to make a better deal, Roach said,
protected by the confidentiality provision or by granting the defendants’ motion to strike.
statutory confidentiality.
Accordingly, Roach dismissed the misrepre“[N]othing in the amended complaint plau- sentation and aiding and abetting claims. But
sibly pleads that at the time that [the] privi- based on allegations that the lawyer and the firm
leged statement was made, it was ‘made for the engaged in “self-dealing” by soliciting or acceptpurpose of getting advice for the commission of ing payment of their own fees from the Tobins
a fraud or crime,’” the judge said, quoting the settlement proceeds, she allowed claims of torSupreme Judicial Court’s 1997 decision in Pur- tious interference, conversion and Chapter 93A
cell v. District Attorney for the Suffolk District. violations to proceed on a limited basis.
— ERIC T. BERKMAN
“Nor is there a plausible allegation that crime or
ness practices under Chapter 93A. In an amended complaint, the plaintiff sued Levy and his
firm for misrepresentation, aiding and abetting
fraud, and violation of 93A.
Levy and the firm moved to dismiss all
counts. Citing the confidentiality provision in
the mediation agreement, Levy and his firm
also moved to strike any factual allegations in
the complaint that referred to the misrepresentations he allegedly made during mediation.
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