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Equity judgment
Roberts, the plaintiff ’s
co-counsel, said the judge’s
decision to apply a gender-neutral reading of the
Massachusetts paternity statute in reaching his ruling was
one of the most significant aspects of the case.
“Any time you can see an
intact family preserved in the
eyes of the law is a good day,”
Roberts said. “As lawyers, it’s
very rare that you get to [address] a gray, unsettled area of the law.”
Sweeney said the defendant is evaluating
whether to appeal. If she does, the case could be
consolidated with a related action the plaintiff
filed, a previously dismissed motion for a determination of parentage that has been appealed
but not yet docketed.
In the related matter, the plaintiff is represented by Boston-based Gay & Lesbian Advocates &
Defenders. GLAD lawyer Jennifer L. Levi said
while they ultimately hope to prevail on the motion for a determination of full parentage, Casey’s decision is helpful in the interim.
“It’s a very important victory,” Levi said. “The
children in this case just simply viewed [the
plaintiff] as ‘mommy.’ … It’s important to [all]
couples who bring children into the world and
raise them together and then split up and have
conflict over allowing the non-birth-parent to
be fully involved in the children’s life. From a
child’s perspective, this decision is hugely important because it is looking at the way people
are functioning. If you are acting like a parent,
the court will recognize that and ensure you
continue in that role.”
History and legal analysis
From the time they decided to have children while living in Florida, plaintiff Karen
Partanen and defendant Julie Gallagher had

mutual responsibility and involvement in major decisions regarding the welfare of their
children, Jordan and James. That continued
after the couple moved to Massachusetts and
eventually split up.
Even after parenting conflicts arose, the couple agreed that Partanen, the non-biological
parent, was a de facto parent to the children.
They disputed whether a de facto parent could
seek custodial rights.
“The [Supreme Judicial Court] has not yet
specifically reached the issue of whether a de
facto parent may be awarded shared legal and
physical custody,” Casey wrote. “In a footnote
of a recent unpublished decision of the Appeals Court of Massachusetts, the Court suggested that the issue of whether a de facto parent may be awarded custody is still an undecided question.”
The SJC has ruled, however, in a custody battle between a biological parent and a de facto
parent. In its 2009 decision in R.D. v. A.H., the
SJC determined that a judge “correctly ruled
that the de facto parent, in seeking appointment as permanent guardian with custody, has
the burden of proving by clear and convincing
evidence that the legal parent was legally unfit.”
In that case, the SJC looked to the statute governing custody awards for children
born out of wedlock, G.L.c. 209C, §10, and

construed the word “parent”
to mean “biological parent.”
Probate Court Judge Casey
did not feel bound by that determination, however.
“The Court finds that the
present case is distinguishable from R.D. v. A.H.,” Casey wrote. “Unlike R.D., Karen did not enter the children’s
lives after they were several
years old. Karen was part of
the decision to create a family. Karen and Julie presented themselves to medical providers as partners who were starting a family. Although at
various points prior to this litigation, marriage
and adoption were options for the parties, both
these options require assent.”
Casey noted that while R.D. brought her petition for custody under the guardianship statute, Partanen brought a complaint to establish
de facto parentage pursuant to the court’s equity jurisdiction. The judge also pointed out that
other jurisdictions “have held that de facto parents have the same rights and responsibilities
as a biological or adoptive parent, including
the right of shared legal custody if it is in the
children’s best interests.”
“Both parties have been equal parents to the
children throughout their lives and should be
afforded equal parental rights upon their separation,” Casey wrote. “The Court finds the authority to make such an award in the Court’s
equity jurisdiction.”
In addition to the court’s equity jurisdiction, Casey relied on a gender-neutral reading
of G.L.c. 209C, §6, which states: “In all actions
under this chapter a man is presumed to be the
father of a child and must be joined as a party if
… while the child is under the age of majority,
he, jointly with the mother, received the child
into their home and openly held out the child
as their child.” MLW
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